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DISCUSSION: The nonimmigrant visa petition was denied by the
director, Texas Service Center, and is now before the Associate
Commissioner for Examinations on appeal. The appeal will be
dismissed.

The petitioner provides airline services. It seeks to employ the
beneficiary for a three-year peried as a commercial pilot and first
officer. The director determined the petitioner had not established
that the offered position: is a specialty occupatlon or that the
beneficiary qualifies to perform services in a spe01alty
occupation. :

On appeal, the petltloner indicates that due to the absence of a
four-year college degree in Pllotlng, a four-year college degree in
any field satisfies the minimum education requirement for airlines

~across the industry. The petitioner states that although the

beneficiary’s four-year college degree in Applied Arts does not
qualify her to fly an aircraft, it satisfies the airline’s minimum

.requirement of a college degree The petitioner further states that

the beneficiary is qualified for the offered position based upon
attainment of her advanced FAA Airline Transport Pilot certificate,
FAA Flight Engineer Examination, a four-year college degree, and
her first class medical certificate combined with her ten years of
exceptional flying experience.

Section 101(a) (15) (H) (i) (b} of the Immigration and Nationality Act
{the Act), 8 U.S.C. 1101(a) (15) (H) (1) (b), provides in part for
nonimmigrant classification to qualified aliens who are coming

"temporarily to the United States to perform services in a specialty

occupation. Section 214(i} (1) of the Act, 8 U.S.C. 1184(i) (1},

~defines a "specialty occupation" as an occupation that requires

theoretical and practical application of a body of highly
specialized knowledge, and attainment of a bachelor’s or higher
degree in the specific specialty (or its equivalent) as a minimum
for entry into the occupation in the United States.

Pursuant to section 214 (i) {(2) of the Act, 8 U.S.C. 1184 (i) (2), to
qualify as an alien coming to perform gservices in a specialty
occupatlon the "beneficiary must hold full state 1licensure to
practice in the occupaticn, if such licensure is requlred to
practice in the occupation. In addition, the beneficiary must have
completed the ' degree required for the occupation, or have
experience in the spec1alty ‘equivalent to the completion of such
degree and recognition of expertise in the specialty through
progressively responsible positions relating to the spe01alty

Pursuant to 8 C.F.R. 214.2(h) {(4) (iii) (B), the petltloner shall.

submit the following with an H-1B petition involving a spec1alty
occupation:
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1. A certification from the Secretary of Labor that the
petitioner has filed a labor condition application w1th
the Secretary,
2. A statement that it will comply with the terms of
‘the labor condition application for the duration of the
alien’s authorized period of stay, and -
|

3. Eviderice that the alien qualifies to perfofm
services in the specialty occupation.

The petitioner has provided a certified labor condition appllcatlon
and a statement that it will comply with the terms of the labor
condition application.

Pursuant to 8 C.F.R. 214.2(h) (4) (iii) (C), to qualify to perform
services in a spec1alty occupatlon, the alien must meet one of the
following criteria: - |

1. Hold a United States baccalaureate or higher degree'
required by the specialty occupation from an accredlted
college or university;

2. Hold a foreign degree determined to be equivalent to
a United States baccalaureate or higher degree requlred
by the specialty occupation from an accredited college or
university; |

3. Hold an unrestricted State license, registration, gr
certification which authorizes him or her to fully
practice the specialty occupation and be immediately
engaged in- that specialty in the state of intended
employment; or |

4, Have education, spec1allzed tralnlng, and/ér
proegressively responsible experience that is equivalent
to completlon of a United States baccalaureate or hlgher
degree in the spec1a1ty occupation and have recognition
of expertise in the specialty through progressively
‘responsible positions directly related to the specialty.
\
The beneficiary earned a Bachelor of Fine Arts degree in June, 1987
from the University of Delhi in India. She also completed a number
of graduate courses as a master of business administration
candidate at San Jose University. She has earned an FAA Airline
Transport Pilot certificate, passed the FAA Flight Engineer
Examination, and obtained a first class medical certificate. The
record shows that she has over ten years of flying experience.

The term ‘"specialty occupation” 1is defined at 8 JC.F.Rf
214.2{(h) (4) {(ii) as:
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(’hﬁ an occupation which requires theoretical and practlcal
! ' application of a body of highly specialized knowledge to
fully perform the occupation in such fields of human
endeavor, including, but not limited to, archltecture,
engineering, mathematics, physical sciences, social
sciences, medicine and health, education, Dbusiness
specialties, accounting, law, theology, and the arts, and
which requires the attainment of a bachelor’s degree or
hlgher in a specific specialty, or its equlvalent -as a
minimum for entry into the occupation in the Unlted

States.

Pursuant to 8 C.F.R. 214.2(h) (4) (iii) (A), to qualify as a specialty
occupation, the position must meet one of the following criteria:

1. A baccalaureate or higher degree or its equlvaleﬁt
is normally the minimum regquirement for entry into the
partlcular position;

2. The degree requlrement is common to the industry in
: parallel pesitions among similar organizations or, in the
| alternative, an employer may show that its particular
' position is so complex or unique that it can be performed
only by an - individual w1th a degree;

3. The employer normally requires a degree or its
equivalent for the position; or

(ﬂh\ 4. The nature of the specific duties is so specialized
) and complex that knowledge required to perform the duties
ie usually associated with the attainment of |a
baccalaureate or higher degree.

The duties of the offered position are described as follows:

The position being offered requires the employee to pilot

- passenger airplanes through operating and monitoring
“various flying control instruments in collaboration with
the captain and other flying crews. The worker will
review and evaluate flying conditions such as load
weight, weather changes, flight route and schedules,
destination, and fuel supply to ensure flight safety and
fulfillment. The employee will alsd coordinate with the
captain in checking instruments and proper systems
operation during all aircraft operating regimes. The
worker is also to be required to timely advise the
captain on airspeed and altitude deviations which are not
within normal parameters or aircraft limitations.
Finally, the worker will also participate in training and
prof1c1ency checks and other professional dutles i

|
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The petitioner has failed to establish that any of the four factors
enumerated above are present in this proceeding. The petitioner has
not shown that -it hasg, in the past, reguired the services of
individuals with baccalaureate or higher degrees in a specialized
area for the offered position. In addition, the petitioner has not '
shown that similar firms reguire the services of such individuals
in parallel positions. The petitioner’s minimum requirement appears
to be a baccalaureate degree rather than a bachelor’s degree in a
specialized and related area.

In these proceedings, the duties of the position are dispositive
and not the job title. The offered position is primarily that of an
aircraft co-pilot and pilot. The Department of Labor’s Qccupational
Outlocock Handbook (Handbook), 2000-2001 edition, at pages| 80-81
finds no requirement of a baccalaureate or higher degree in a
gpecialized area for employment as an aircraft pilot. Some pilots
hold baccalaureate degreegs while others do not. The Handbook
states: ‘

Although some small airlines hire high school graduates,
most airlines require at least two years of college and
prefer to hire college graduates; almost 90 percent of
~all pilots have completed some college. In fact most
entrants to this occupation have a college degree.

There is no indication that employers seeking college graduates
require a degree in a specialized field of study. In view of the
foregoing, it is concluded that the petitioner has not demonstrated
that the offered position is a specialty occupation w1th1n the
meaning of regulations.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S8.C. 1361. The petitioner
has not sustained that burden.

ORDER: The appeal is dismissed.




